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IN THE COURT OF SESSIONS JUDGE, SONITPUR AT TEZPUR 
 

 
SESSIONS CASE NO.         :-     96 of 2016 

(Under Section 366/376(g) of the IPC, 
arising out of G.R. Case No.  1849/13) 
 

Present      :- Sri Ashok Kumar Borah, AJS 
Sessions Judge, Sonitpur 
Tezpur 
 

Prosecutor  :- State of Assam 

         -vs- 
Accused 
 

:- 1. Md. Dildar Hussain, 
Son of  Md. Abdul Samed, 
Resident of Palasbasti, 
Police Station – Dhekiajuli 
Dist- Tezpur, Assam.  
2. Nurul Hussain, 
Son of  Md. Abdul Samed, 
Resident of Palasbasti, 
Police Station – Dhekiajuli 
Dist- Tezpur, Assam   
3. Tajel Islam, 
Son of  Md. Ohed Ali, 
Resident of Palasbasti, 
Police Station – Dhekiajuli 
Dist- Tezpur, Assam   
 
 

Date of framing Charge :- 25/01/2017 and 17/04/2017 
 
 

Date of Recording Evidence :- 20/06/2016 and 17/04/2017  

     
  
 

Date of Argument :- 17/04/2017 .  
  
 

Date of Judgment :- 17/04/2017 .  
  
 

Counsel for the Prosecution :- Mr. Hari Prasad Sedai 
Public prosecutor 
Sonitpur. 
 

Counsel for Accused :- S.E Alam, Sr. Advocate, 
Mrs. Dulumoni Sinha, advocates.  
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JUDGMENT 

1.  In this case accused Md. Dildar Hussain, Nurul Hussain 

and Tajel Islam are put for trial for allegation of charge u/s 

366/376(g) of the IPC.  

2.  The factual matrix of this case, according to the FIR in 

brief is that at about 4 p.m. of 26-07-2013 informant’s married 

sister Miss X was missing while she went to her matrimonial 

home from the house of the informant. While the informant 

personally searched they came to know that accused Md. Islam 

along with other accused Abdul Somed, Miss Marjina Khatoon 

and wife of accused Abdul Somed kidnapped informant’s sister. 

Hence, this prosecution case. The ejahar was filed by informant 

on 27-07-2013 before Dhikiajuli Police Station.  

3.   After completion of usual investigation, the O/C 

Dhekiajuli Police Station sent up the trial against the accused 

Dildar Hussain u/s 366 of IPC.   

4. On being appeared the accused persons before the 

Court of learned Assistant Sessions Judge, Sonitpur, Tezpur, 

after hearing both parties, framed charge against the accused 

Dildar Hussain u/s 366/376 of IPC.Particulars of the charge 

were read over, explained to the accused to which he pleaded 

not guilty and claimed to be tried.  

  After examination of one witness i.e. the victim, learned 

Assistant Sessions Judge, Sonitpur, Tezpur held that during 

evidence victim deposed that other two accused Nurul Hussain 

and Tajel Islam were also involved and raped her, based on her 

deposition cognizance was taken against the accused Nurul 

Hussain and Tajel Islam u/s 366/376/34 of the IPC. It is also 

reported that section 376(D) of the IPC, where minimum 

punishment is above 10 years, hence the C/R and C/D is 
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hereby reverted back to Hon’ble Sessions Judge, Sonitpur, 

Tezpur for passing necessary order in view of the Order No. 50 

dated 22-09-2016 of Hon’ble Gauhati High Court.  

5. On being appeared the accused persons before this 

Court,   after hearing both parties, framed charge against the 

accused three accused persons u/s 366/376(g) of IPC. 

Particulars of the charge were read over, explained to the 

accused to which they pleaded not guilty and claimed to be 

tried.    

6.   To substantiate the case prosecution examined only two 

witnesses. Learned counsel for the accused submitted to close 

the evidence on the ground that neither the complainant nor 

the victim any way supported the prosecut8ion case against any 

of the accused as such, it would be futile to issue summons to 

other witnesses. Considering the evidence tendered by victim 

and complainant I think prosecution case would not develop 

even if examined the other witnesses as the complainant and 

victim give good bye to the prosecution case stating that none 

of the accused neither any person compelled her or forced her 

to speak the truth as stated today. Therefore, she has no any 

objection and allegation against any of the accused. As such she 

has not objection if the accused persons are enlarged on 

acquittal.  Speedy trial is the right of the accused person. As 

such, the prosecution evidence is closed. Statements of the 

accused persons are recorded u/s 313 Cr.P.C. All the allegations 

made against the accused and the evidence appears against the 

accused are put before them for their explanation where they 

denied the allegation and declined to adduce defence evidence. 

7.  I have also heard the argument put forward by the 

learned counsels of both sides.   

8.  The points for decision in this case are that - 
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(1) “Whether on or about 26-07-2013 at 

evening, at about 4 p.m.  at  Bhotpara chalk 

under Dhekiajuli Police station, the  accused 

kidnapped or abducted Miss X , with intent (or 

knowing it to be likely) that she might be 

complelled to marry one of them against her will 

or in order (or knowing it to be likely ) that she 

might be   forced (seduced) to illicit intercourse 

with the accused   and thereby committed an 

offence punishable under section 366   of the 

IPC?   

(2) “Whether on the same date, and thereafter, 

the accused persons committed gang rape on 

Miss X and   thereby committed an offence 

punishable u/s 376(g) of the IPC?  

Reasons, Decisions and reason for decision. 

9. To arrive at the judicial decision, let me appreciate the 

evidence on record. 

10. PW 1, Miss X stated in examination-in-chief that on the 

day of incident her brother-in-law Tajel Islam along with Nurul 

Hussain and Dildar Hussain took her to Keherukhanda, the 

house of her previous husband. They took her in an Indica 

vehicle and instead of taking her to Keherukhanda they took 

her to Dimapur. She was kept in a house there for 11 (eleven) 

days. In that house she along with accused  Dildar Hussain, 

Nurul and Tajel and two other persons were stayed. Among the 

other two persons one was the father of Dildar Hussain. While 

she was kept there Dildar Hussain, Nurul Hussain and Tajel 

Islam raped her repeatedly during the period of 11 days. After 

11 days, Dildar Hussain, Nurul and Tajel and two other persons  

brought her back to Keherukhanda. She was kept at 

Keherukhanda in another house for 12 days. During that 12 

days she was kept in locked. After 12 days, she managed to 

escape when they were not present in the house. 

Subsequently, she was brought to the court for recording her 

statement. Her medical examination was also done. Ext. 1 is 
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her statement before the Magistrate and Ext. 1(1) is her 

signature.  

  During cross-examination she stated quite different 

story. She stated that though she gave evidence in this case 

earlier but in fact accused persons did not kidnap her neither 

did any misdeed or rape her. At the time of recording of her 

statement by the learned Magistrate and also at the time of 

giving evidence before the learned Assistant sessions Judge, 

she has been threatened and dictated to speak like that by 

implicating the accused persons in the allegation of kidnapping. 

In fact none of the accused did not kidnap or rape her. In fact 

she has not stated to her elder brother Afajuddin as he filed the 

ejahar. He had filed this case at the dictation of other persons. 

At the time of alleged occurrence she was married with 

Saddam Hussain. She still remained with him as husband and 

wife. She is nine months pregnant.  None of the accused 

neither any person compelled her or forced her to speak the 

truth as stated today. Therefore, she has no any objection and 

allegation against any of the accused. As such she has no any 

objection if the accused persons are enlarged on acquittal.  

11.  PW 2, the complainant Afajuddin stated that he knows 

all the accused persons by their names, Tajel Islam, Dildar and 

Nurul. Victim is his sister. The incident took place on or about 

three years ago. In the incident his sister was missing from 

their home. Thereafter on vigorous search they found her. 

Then he lodged the ejahar. Ext. 2 and Ext. 2(1) is his signature.  

Ext. 2(1) was written by a scribe as per his dictation.  

  In cross-examination he admitted that he has not 

lodged the ejahar by not naming these accused persons. He 

has filed ejahar against other four accused. He has filed the 

ejahar at the instigation of other persons. In fact accused 

persons did not commit any offence as stated in the ejahar. He 
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has no any objection against the accused. Therefore, he has no 

any objection against the accused if the accused persons are 

enlarged on acquittal.          

12.  These much is the evidence of the prosecution case.   

13.  Accused pleaded total denial while their statements 

were recorded u/s 313 Cr.P.C.    

14. Now let me see whether the available evidence warrant 

the conviction of any of the accused in any of the alleged 

charge.  

 

15. To prove the charge u/s 366 of the IPC, prosecution 

must prove - 

     “(i)  kidnapping by the accused or abduction by 
him ; 
  

  (ii)  that the person so kidnapped or abducted is 
a   woman;   

 
   (iii) that the accused then intended, or knew that 
it was likely,   
 

(a) That such woman might or would be 
compelled to marry a person against 
her will, or  

(b) That she might or would be forced or 
seduced to illicit intercourse.” 

 

16. To prove the charge u/s 376(g) of the IPC, prosecution 

must prove -  

  “(i)  that the accused had sexual 

intercourse with the woman in question;  

   (ii)  that the act was done under 

circumstances failing under any of the five 

descriptions specified in section 375 ; 
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 (iii) that such woman was not the wife 

of the accused; or, if she was his wife, she was 

under fifteen years of age; 

 (iv) that there was penetration.  

 

17.     In the case like that of section 366 and 376(g) of the 

IPC, the victim’s statement is most important. Law is well 

settled that the said woman/victim no where supported the 

prosecution case, accused cannot be convicted in any manner.  

18. As discussed herein before, the victim made a self 

contradictory statement. In cross-examination she clearly 

stated that in fact accused persons did not kidnap her neither 

did any misdeed or rape her. At the time of recording of her 

statement by the learned Magistrate and also at the time of 

giving evidence before the learned Assistant sessions Judge, 

she has been threatened and dictated to speak like that by 

implicating the accused persons in the allegation of kidnapping. 

In fact none of the accused did not kidnap or rape her. In fact 

she has not stated to her elder brother Afajuddin as he filed the 

ejahar. He had filed this case at the dictation of other persons. 

At the time of alleged occurrence she was married with 

Saddam Hussain. She still remained with him as husband and 

wife. She is nine months pregnant.  None of the accused 

neither any person compelled her or forced her to speak the 

truth as stated above. Therefore, she has no any objection and 

allegation against any of the accused. As such she has no any 

objection if the accused persons are enlarged on acquittal. That 

apart, the complainant himself gives good bye to the 

prosecution case by stating that he has not lodged the ejahar 

by naming of these accused rather he filed the ejahar against 

other accused. He has filed the ejahar at the instigation of 

others. In fact the accused persons did not commit any offence 

as submitted in the FIR. He has no objection if the accused 

persons are enlarged on acquittal. Therefore, there is no any 
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ingredients shown to have been proved by the prosecution to 

convict the accused persons u/s 366/376(g) of the IPC.      

19. In view of the aforesaid discussions based on the 

evidence and materials on record, I am bound to hold that the 

prosecution has categorically failed to prove the case against 

the accused persons beyond any reasonable doubt. As such, 

the accused Md. Dildar Hussain, Nurul Hussain and Tajel Islam 

are  acquitted on benefit of doubt and set them at liberty 

forthwith.   

20.  The liabilities of the bailers are hereby discharged.  

  Send back the GR Case record being No. 1849/13 to the 

learned committal court along with a copy of this order. 

  Given under my Hand and Seal of this Court on this the 

17th day of April, 2017 

 

             (A.K. Borah) 

   SESSIONS JUDGE,   

  SONITPUR: TEZPUR 

 Dictated and corrected by me 

 

 

(A.K. Borah) 

SESSIONS JUDGE, 

SONITPUR :: TEZPUR  
 

Dictation taken and transcribed by me:      

           

 

 

Smt. R. Hazarika, Steno  
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APPENDIX 
 

Prosecution Witness 
 

1.  Prosecution Witness No.1 :- Victim 
 

2.  Prosecution Witness No.2 :- Afajuddin, complainant 
 

EXHIBITS. 

Exhibit No. 1  :  Statement of the victim u/s 164 
Cr.P.C 

Exhibit 2  :  Ejahar.  

 

 

  

  
    (A.K. Borah) 

 SESSIONS JUDGE,   

        SONITPUR: TEZPUR 

 


